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Abstract in original language:

Tento gispevek se ¥nuje vyvoji principi minimélni a maximalni (Uplné) harmonizace v
oblasti ochrany sptgbitele v pravu ES/EU. iBpvek predstavuje a analyzuje &tive
legislativni dokumenty spiwsbitelského acquis a snazi se kriticky zhodnotikasné snahy
Evropské komise zavést v oblasti ochrany isgimtele princip Uplné harmonizace.
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Abstract:

This paper deals with the development of the ppilesi of minimum and maximum (full)
harmonization in the field of consumer protectionBEC/EU law. The paper presents and
analyses key legislative documents of consumeriaed seeks to critically examine current
efforts of the European Commission to introduce@ple of full harmonization into the area
of consumer protection.
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Introduction

The EU consumer policy is often regarded as chadigterogeneous and above all
ineffective. Minimum harmonization, the key prinigpf consumer protection in the EU, is
mentioned as the main reason for this state ofrgffand has been repeatedly subject to
criticism. One of the last initiatives of the Euegm Commission concerning minimum
harmonization has been the so-called Green PapiiyedReview of Consumer Acquiwhich
tried to seek solutions of the most obvious prolsl@aused by minimum harmonization, i. e.
fragmentation of rules on consumer protection amdifigrent member states and lack of
confidence of both consumers and professiohdlse Commission suggested three different
alternatives how to deal with the above mentionedblems, two of them based on minimum,
one on maximum harmonization. Following the outcarhpublic hearing on proposal of the
Green Paper, a horizontal legislative instrumendedaon maximum harmonization and
applicable to national and cross-border transastiooncerning areas of EU consumer

1COM (2006) 744 final, Brussels, 8. 2. 2007.

2 For more detailed analysis of the topic see pdinif the Green Paper on the Review of the Consuoguis
(COM (2006) 744 final, Brussels, 8. 2. 2007).
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protection regulated by the eight revised diresfieeems to be the one most preferred by
stakeholders across Europe.

The concept of full harmonization has thereforenbgetting more and more popular as can be
further seen in provisions of Consumer Policy ®ggt2007 - 2018as well as in the 2008
Proposal of aDirective on Consumer Right$lowever, the concept of maximum
harmonization in the area of EU consumer proteasamt a new one — it already appeared in
the Consumer Policy Strategy 2002 — 20@6which it was presented as a suitable method of
regulation for issues related to timeshare and qgekravel.

Summing up, one can conclude that the maximum hairaton principle seems to be
prevailing existing methods of EU consumer protecttiegulation. It is nonetheless necessary
to remark that even if the principle of maximumrhanization definitely prevails, it is not
going to rule all issues of consumer protections-eentioned above, the principle is only
supposed to apply areas covered by the eight t@sed directives (and in the case of the
proposal for a directive on consumer rights onlyfbyr sector directives). It is therefore
guestionable whether the adoption and applicatiomaximum harmonization principle in
some issues of consumer protection will contritotenore coherent and stronger consumer
protection in the EU, or whether the fragmentatbrules will be removed in some areas, but
maintain in others. In this paper, the above meetiboquestion is discussed together with
some major developments of the regulation of comsymmotection. As for the methodology,
it Is necessary to add that exclusively documehtseoCommission are discussed.

3 Council Directive 85/577/EEC to protect the consuinerespect of contracts negotiated away from ress
premises Council Directive 90/314/EEC on package travel, kgge holidays and package tours, Council
Directive 93/13/EEC on unfair terms in consumertcacts, Directive 94/47/EC of the European Parliamand
the Council on the protection of purchasers ineespf certain aspects of contracts relating to pghechase of
the right to use immovable properties on a timeshasis, Directive 97/7/EC of the European  Parli@mand
the Council on the protection of consumers in respédistance contracts, Directive 98/6/EC of the
European Parliament and the Council on consumeegtion in the indication of the prices of producffered

to the consumer, Directive 98/27/EC of the Europeariiament and Council on injunctions for the potion of
consumer interests, Directive 1999/44/EC of theopaan Parliament and of the Council on certain @spaf
the sale of consumer goods and associated guasantee

* Communication from the Commission to the Countig European Parliament and the European Economic
and Social Committee — EU Consumer Policy Stra@@fy7 — 2013 — Empowering consumers, enhancing their
welfare, effectively pretecting them, COM (2007)f8al, Brussels, 13. 3. 2007.

® Proposal in a Directive of the European Parlianagwt the Council on consumer rights, COM (2008) firia,
Brussels, 8. 10. 2008.

® Communication from the Commission to the Europ@amliament, the Council, the Economic and Social
Committee and the Committee of Regions, - ConsuPadicy Strategy 2002 — 2006, COM (2002) 208 final,
Brussels, 7. 5. 2002.

" The two directives, 94/47/EC and 90/314/EEC, vexqeressly mentioned in the Strategy paper. Accartin
part 3.1.2.2. of the Strategy, others were to fll&or more detailed information, see the ConsuPaicy
Strategy 2002 — 2006, especially part 3.1.
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1. THE MINIMUM HARMONIZATION PRINCIPLE IN EU CONSUMER  POLICY

It is well known that consumer protection in the ®88 ruled by the principle of minimum
harmonization which enables the member states totama their own — higher — standards
while introducing into their national law minimurtaadard of protection required by the EU.
The legal basis for minimum harmonization in mattef consumer protection is set in
Art. 153 of the Treaty establishing the Europeam@unities (TEC) which expressly reads
in its subparagraph 5 thateasures adopted pursuant to paragraph 4 shallpnetent any
Member State from maintaining or introducing motdangent protective measures. Such
measures must be compatible with this Treaty. Tdrar@ission shall be notified of thém

The provision of Art. 153 TEC clearly demonstratee core of minimum harmonization

principle — the member states are allowed to mairtteeir own national rules on consumer
protection on the condition that EU (or more prelgisspoken Community) rules are

respected. Moreover, national measures must obskeev€ommunity ones and must be in
compliance with the TEC, i. e. especially must cantstitute obstacles to the internal market
and free movement of the so-called four freedommeblEems in the area of EU consumer
protection, caused by minimum harmonization, aré-kre@wn and widely discussed; apart

from the ones mentioned above in the text, as sormee negative results of minimum

harmonization divergences in laws applied to bissrsonsumer commercial practices and
heterogeneous use of self-regulation and codesmafuct can be naméed.

2. DEVELOPMENT OF THE PRINCIPLES OF MINIMUM AND MAXIMU M (FULL)
HARMONIZATION

The European Commission has been quite active mingaand seeking for solution of
problems connected with minimum harmonization; hasveconsumer policy did not get the
necessary attention of the Commission earlier #tahe turn of the 20th and 21th centliry.
One of the very first Commission documents on coreuprotection was Consumer Policy
Action Plan 1999 — 200%% nevertheless, the Action Plan just stated needsefiber consumer

8 More correctly spoken, we should speak about Conityngnot EU) consumer policy as the EU itself Imas
legal power to legislate in the matter, but forlification, the term EU consumer policy will beads

° The whole provision of Art. 153 reads as follodisin order to promote interests of consumers anehsure
a high level of consumer protection, the Commurshall contribute to protecting the health, safenhd a
economic safety of consumers, as well as promatigr right to information, education and to orgami
themselves in order to safeguard their interest€ahsumer protection interests shall be taken actmunt in
defining and implementing other Community policiedaactivities. 3. The Community shall contributethe
attainment of the objectives reffered to in parpfra through: a) measures adopted pursuant tol@8t in the
context of the completion of the internal markgtpieasures which support, supplement and monieptticy
pursued by the Member States. 4. The Council, g@a@timccordance with the procedure reffered toriticke 251
and after consulting the Economic and Social Comejtshall adopt measures reffered to in parag@ajh. 5.
see the provision supra in the text.

19See The Green Paper on European Union ConsumiecBoo, COM (2001) 531 final, Brussels 2. 10. 2001

1 Actually, this fact is not that surprising as Dieectorate General for Health and Consumer Priatecthe so-
called DG SANCO) was not created until 1999.

12COM (98) 696 final, Brussels, 1. 12. 1998.



David R., Neck&J., Sehnalek D., (Editors). COFOLA 2009: the Cmiee Proceedings, 1. edition.
Brno : Masaryk University, 2009, ISBN 978-80-21248

protection in the EU and did not even express ttieciple of minimum harmonizatiofi.
Therefore, the 2001 Green Paper on European Unimisi@ner Protectidfi can be regarded
as the first Commission document dealing with mumimharmonization. The Commission
not only named the most burning issues of consupnetection but also presented two
possible solutions — a specific approach basedh@madoption of a series of further directives
or a mixed approach of acomprehensive frameworkctive, possibly supplement by
targeted directives where necessarythe first option is actually based on updating of
existing directives and perhaps adoption of new lagtly specified ones. On the one hand,
such approach is already a known and establishetthooheof regulation of consumer
protection. On the other hand, it is quite obvithet when adopting the specific approach, the
existing problems caused by minimum harmonizatmma not be solved. The other option is
based on an adoption of a framework directive whwbuld be comprehensive and
technology-neutral and would harmonize nationalntz8s rules for business-consumer
commercial practice¥. According to the 2001 Green Paper, the framewdndctive should
not substitute existing sector-specific directivieshould rather build a set of rules applicable
to all cross-border business-consumer relationshen internal market and removing all
possible restrictions not covered by sector-spedifiectives.

The idea of creating a framework directive whichuwdocover issues inherent to all possible
problems regulated by individual and specified dixes shows a shift in the viewing of
consumer protection in the EC/EU. Comparing thiua taken in the Action Plan (in which
the Commission made quite clear that the issu@m$wmer protection in Europe is a new one
and as such will be regulated rather on an admatigé level than a legislative one) and in
the 2001 Green Paper, one can observe a certah déwchange. Whereas in the former
document the Commission did not even mention mimmbaarmonization and put
administrative cooperation and informal relatiomtween businesses and consumers (based
probably to a great extent on self-regulation)ha first place, in the latter one it expressly
spoke about insufficient level of consumer protattand troubles caused by heterogeneous
rules across Europe — a result — in the Commissipaint of view — of minimum clauses in
directives on consumer protection. It also propasé@dmework directive; nevertheless, there
was no notice of maximum harmonization.

3. FROM MINIMUM TO FULL HARMONIZATION

Activities of the Commission in the field of consenprotection continued by the Consumer
Policy Strategy 2002-2006. In this document, then@assion defined a high common level

13 The Action Plan — being the first communicatioonfr the Commission to other institutions in the dielf
consumer protection on EU level — demonstratedréfadisation that consumer protection constitutasew
EC/EU policy. However, the Plan is rather proclamatand highlights the need of cooperation between
businesses and consumer. At the same time, the @siom calls for a better administrative cooperatizth

the member states and mentioned a need for sordeokiftamework to manage such cooperation on a base
non-legislative issues. For more detailed inforomatisee the Action Plan (bibliographic informatiomder note

11 supra).

Y For bibliographic information see note 10 above.
15 par. 3.2 of the Green Paper, p. 10.

% par. 3.4 of the Green Paper, p. 11.
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of consumer protection across the EU as one ofmildeterm objectives of the new consumer
policy strategy?’ Based on the results of the 2001 Green PapeStiategy warned that the
application of principle of mutual origin withoutf§icient degree of harmonization is not
appropriate for some consumer protection issugsghaservices? In relation to existing EU
legislation on consumer protection the Commissioou$ed mainly on the directives on
timeshare and on package travel and package hstiday which it — for the first time in the
legislative history of EC/EU consumer policy - posed full harmonization to prevent
further fragmentation of the internal market andiatgoons of consumer protection rules
across Europe. The Commission also proclaimedport®n implementation of several of the
existing directives, which requiréft- thus it indicated that full harmonization migtut stop

at the two directives mentioned above. This stemowever in reality perhaps rather
proclamatory — can be definitely regarded as pasiéis it demonstrates several important
things concerning the relation of the Commissioar-more broadly the EU — to consumer
policy. Firstly, it is a clear evidence that the BLhware of the problems caused by minimum
harmonization attitude in the field of consumertpotion and at the same time that it is
willing not only to name such problems, but alsodeal with them. Secondly, it proves a
changing character of EU consumer policy — it igiobs that from a supplementary field of
Community (and EU) activity, consumer policy haveleped into if not that important (in
comparison with other policies), at least indepemderea of EU activity. Even though
consumer protection belongs to fields that do abitvithin exclusive powers of the EC/EU,
the Strategy showed the shift of attitude, nambby itealization that sheer coordination of
activities of the member states is not sufficientl dhat a Community action (and thus a
strong one) is needed. The chosen method of fuihbaization also demonstrates a strong
will to overcome possible objections of those memlstates which rely on the minimum
clauses in directives on consumer protection andatovish to maintain or introduce more
stringent rules. However, we should not be toomoistic as there is still a long way from
words to action.

As already mentioned above, one of the recentlytrdestcussed Commission documents
regarding consumer protection was the Green Pap&ewision of the Consumer Acquis. In
comparison with previous Commission documents,RbBper was revolutionary because it
tried to encompass the issues regulated so faright different directives and it offered
several various solutions, differing from preseisatof current state of affairs, creation of a
so-called horizontal instrument covering the masfirdtions and institutes applicable to all
issues concerned to different levels of harmororatone of them being the full one. As
usual, the Commission asked general public as waellprofessionals in the field and
stakeholders to express their opinion on suggesiedels of future regulation of consumer
acquis. The message which resulted from the ptelcing was quite clear — an adoption of a
horizontal legislative instrument applicable bothdomestic and cross-border transactions,
based on full targeted harmonization, preferablynlgsimed with revision of existing sector

par. 3.1 of the Strategy, p. 8.
18par. 3.1.2.1 of the Strategy, p. 9.
19 Directives 94/47/EC and 90/314/EEC.

2 par. 3.1.2.2, p. 9-10.
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directives” The chosen solution once again reflects the shiferception of consumer issues
in Europe and proves that full harmonization togethwith some kind of framework
legislative instrument (the so-called horizontatioment, in the words of the 2007 Green
Paper) is inevitable. It can be optimistically ased that the points taken by the Commission
already in the 2001 Green Paper and 2002 Consuatiey Btrategy were the right one as the
key ideas (i. e. the need for full harmonizatioawbkver in the Strategy meant only for two
sector directives, and an adoption of a framewanictlive proposed in the Green Paper) not
only appeared in the new Green Paper on the Resfiglae Consumer Acquis, but also — and
particularly — were approved by the stakeholdei$ general and professional public as the
best model for regulation of the issues of consypnetection.

The trend was further strengthened in recent Cosiarisdocuments on the topic, the EU
Consumer Policy Strategy 2007 — 2013 and the Pebppoisa Directive on Consumer Rights.

In the Strategy, the Commission expressly refetoeithe previous Strategy (the 2002 — 2006
one) and its concept of full harmonization and desd the will to use full harmonization as a
means of consumer protection regulation. Accordmdhe new Strategy, each regulatory
problem and the need for any proposals will comtitube judged on its own merits and the
full range of regulatory instruments consideredetfjislative proposals are identified as the
appropriate response, targeted full harmonisatibncansumer protection rules at an

appropriately high level will tend to be the Comsis'’s approach?

In Art. 4 of the proposed directive, full harmortipa is clearly expressétiand the member
states are officially discouraged from any actiogaehing this principle. Nevertheless, as the
Commission itself admits in the explanatory memdtem to the directive in par. 56, traders
can offer consumers contractual arrangements goaypnd the protection offered by the
directive. This is on the one hand clear, as th@ossibility to impose duties on individuals by
directives belongs to one of the key principle€f law. On the other hand, one can ask a
rather philosophical question whether full harmatian in the field of consumer protection
(or in any other area of EC/EU activity) is reghgssible. We can imagine full harmonization
de iure, but it is highly questionable de factpesfessionals (traders) from different member
states will keep on offering different contractaahditions (and — not to be mistaken — this is
their right which should be fully respected). Anatipainful issue in this aspect is the scope
of planned full harmonization. Unlike the 2007 Grd&ook, the proposed directive is aimed
at four directives connected mainly with sales obds and services, namely directive
85/577/EEC to protect the consumer in respect atraots negotiated away from business
premises, directive 93/13/EEC on unfair terms instoner contracts, directive 97/7/EC on
the protection of consumers in respect of distacmatracts and directive 1999/44/EC on
certain aspects of the sale of consumer goods ssatiated guarantees. The idea is obvious,
that is to create a framework for logically bousdues; it is nonetheless surprising that the
proposed directive ignores issues of timesharepaottage holidays. Naturally, these fields

2L For detailed outcome see Commission Staff Workiteper: Report on the Outcome of the Public
Consultation on the Green Paper on the RevieweoCbnsumer Acquis.

2 part 4, p. 16.
B The article reads as followMember States may not maintain or introduce, irirthational law, provisions

diverging from those laid down in this Directiveciuding more or less stringent provisions to ersadifferent
level of consumer protection
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are quite specific and cannot be subsumed undegaats of pure sales of goods and
services, on the other hand, they were the fisstds to be regulated by full harmonization (as
results from the Consumer Policy Strategy 2002-2@0@! still no development in this area
can be observed. Furthermore, even if a genenalefnaork for sales of goods and services is
created, it is highly questionable whether the awdhbe fully covered — what about for
example the directive on e-commeéftand others, which concern sales, even to a smaller
extent? The wording of Art. 4 also leaves some tlastio the time period it is focused on. As
V. Mak warns in her example of Product Liability rBitivé® and case Commission
v. Franc€® maximum harmonization would [...] apply also to mwesting legislation,
precluding national laws from diverting from ther@itive’s regimé’ The example dealt
with a different directive, but the wording of Ad. of the proposed framework directive is
clearly calling for an interpretation of the EurapeCourt of Justice. Current wording of Art.
4 — taking into consideration the fact that it isséd on maximum, not minimum
harmonization — looks certainly retroactive.

4. CONCLUSION

Summing up, full harmonization is not a new meanseqgulation of EU consumer protection
as a brief overview of relevant Commission docummesrt consumer protection showed.
Within time, the notion of full harmonization haaned from a mere idea in Consumer Policy
Strategy 2002-2006 to a proposal for a frameworkedtive actually built on full
harmonization, even if only for consumer contradfbe idea per se is a good one as
maximum harmonization has the potential to removeblpms caused by minimum
harmonization and above all is capable of creagngimilar, if not the same, level of
consumer protection across Europe. However, ifntle¢hod presented in the last Consumer
Policy Strategy and the proposed Directive on CoresuRights is adopted, a certain level of
uniformity of rules can be achieved, at least ie field of consumer contract law (or more
correctly spoken, in most aspects of consumer aontaw). Still, there are many issues of
consumer protection not covered and not to be eavby full harmonization, and these are
going to be fragmented even in the future. It igantheless a necessary consequence of a fact
that consumer policy belongs to harmonized andinified fields of EC/EU activities.
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